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The Importance of the European Union for the development of Workers’
Rights in Ireland.

Note: In this paper the Article numbers used for the Treaty of Rome and the Single European Act are the original, and for
the subsequent Treaties the numbers in the current Nice Treaty are used.

1 Introduction.

The accession to the European Economic Community in 1973 has been the single most important
factor in the development of Workers’ Rights in Ireland. There is hardly any important piece of social
policy legislation aimed at improving Workers’ Rights that is not directly or indirectly attributable to
our membership of the European Union. At the time of the Referendum on accession in 1972,
membership of the Community was opposed by the labour and trade union movement with the
notable exception of the Federated Workers Union of Ireland (since amalgamated with ITGWU to
form SIPTU) This was primarily because there were real concerns about the impact of free trade on
traditional industries, and also the EEC was seen as being of particular benefit to farmers and
business rather than workers.

However the positive impact of the
Community for workers’ rights was almost immediately evident when attempts by the Irish
Government to delay equal pay for women was rejected by the European Commission. The founding
Treaty of Rome 1957, did have important social provisions in respect of workers conditions and living
standards with Article 117 which stated that,

“ Me mliStates agree upon the need to promote improved workinmgditions, andin improved
standard of living foworkers,so as to make possible their harmonisation while the improvement is
being maintained.”

Article 118 gave the Commission the task of promoting close cooperation between Member States
in the social policy field, identifying specifically, employment, labour law and working conditions,
social securityandthe right of association and collective bargaining between empésse
workers.It was Article 119 on the right to equal pay for women that showed just how important our
membership was for a progressive attitude to workers’ rights, when the Irish Government in the
difficult financial circumstances of the mid 1970’s were refused a derogation by the European
Commission on the Equal Pay provisions of the Treaty. The right to equal pay for women had been
inserted into the founding Treaty of Rome at the instigation of France, concerned that its industry
could be put at a competitive disadvantage by other member states that did not have the same legal
requirement to implement equal pay between men and women. In a landmark judgment in 1976 the
European Court of Justice held that Article 119 had a social policy aim as well as an economic one.
(Defrenne v Sabena C -43/75). The victory in Ireland for women’s right to equal pay came on top of
the abolition of the marriage bar for women in some areas of the public sector that was introduced
six months after we joined .While it had been recommended by the first report of the Commission
on the Status of Women in 1972, early action by the Government was undoubtedly influenced by
the fact that its continuation would be incompatible with our membership of the Community.



Today it is difficult to imagine just how different the social policy traditions in Ireland were from the
continental norms that the Community represented. In a country with a tradition of high levels of
emigration due to economic underachievement, and a strong Catholic tradition of conservatism in
social policy matters, official policy was to prioritise the male breadwinner and confine married
women to the home. Virtually all of the discrimination against women in Ireland in the areas of
employment and social welfare stemmed from this policy of the ‘male breadwinner’ and the
‘married woman working in the home’, and only began to be removed by our membership of the
European Union. In addition the relative weakness of the social democratic tradition in Irish politics
when compared to continental Europe, meant that we had to and indeed have continued to look to
Europe for the development of workers’ rights that even today lag behind many European
countries.

2. Social Policy changes in Treaty revisions.

The fact that workers’ rights have continued to develop and become comprehensive in the range of
areas covered in Ireland, is due not just to the founding Treaty of Rome, but to the progressive
development of the social policy legal base in all subsequent amending Treaties. Starting with the
Single European Act in 1986, the legal base and range of workers’ rights issues covered has
expanded significantly with the aim of creating a “Social Europe.”In the Single European Act 1986,
the addition of Social Dialogue mechanisms and provision for the protection of worker’s health and
safety were included. In the Maastricht Treaty 1992 a Social Protocol was agreed, that expanded the
range of worker’s rights issues that could be dealt with at European level, and provided the basis to
implement the Community Charter of the Fundamental Social Rights for Workers 1989.This was the
Social Chapter agreed by the Delors Commission to counterbalance the benefits for employers that
arose from the creation of the internal market in 1992.In the Amsterdam Treaty 1997 the Social
Protocol was incorporated in the Treaty, when the UK Government signed up to the Charter, and the
Social Dialogue was given a legal basis for implementation of agreements reached between the
European Social Partners through EU Directives. The range of workers rights issues was further
expanded, including workers’ rights to information and consultation, and anti-discrimination
measures were extended to race and ethnic origin, disability, age, religion or belief and sexual
orientation. The Nice Treaty did not make any substantial amendments to the social policy
provisions, but did introduce combating social exclusion and social protection into the social policy
competences. The Lisbon Treaty if ratified will make the most significant advance since the
Maastricht Treaty by incorporating the Charter of Fundamental Rights into primary EU law. This
trend of successive Treaty changes and improvements in the social policy field affecting workers’
rights shows clearly just how important the European Union is for workers. It is of course the case
that more needs to be done, but the steps towards a “Social Europe” and not just a free market are
real and of great benefit to workers in Ireland.

(Appendix 1 Sets out the development of Treaty competences in the social policy area since the
Treaty of Rome 1957)



3. Equal Pay and Gender Anti-Discrimination Legislation.

The first significant impact of membership of the Community for Irish workers was the
implementation of equal pay legislation. The first report of the Commission on the Status of Women
of the early 70’s had recommended that it be phased in by 1977, along with the removal of other
forms of discrimination against women, such as the ban on married women working in parts of the
public service. At the time it was estimated that women earned only 57% of the male pay rate. It was
Ireland’s accession to the Community from 1* January 1973 that ensured that the removal of both
discriminations became a reality. The marriage bar was abolished within six months of joining the
Community and equal pay legislation providing for equal pay between men and women for the same
work or work of equal value was introduced in 1974 to come into effect on 31 December 1975. The
debate in the Seanad on the Commission’s report on the Status of Women which took place in July
1973 gives an insight into the thinking of the period. The former President of Ireland who was then
a Senator, Mary Robinson led the debate and emphasised the need to go beyond the focus of the
report on discrimination against married women to tackle discrimination against single women, and
in particular the narrow focus that the education system gave them in terms of career expectations.
In a prescient contribution that identified what he called hidden discrimination, Senator Brendan
Halligan set out the contents of public service job advertisements of that day’s Independent seeking
male Customs Officers and lower paid female Clerical Assistants. It would be thirty years later that
that aspect of gender discrimination would be removed when the State made the biggest ever equal
pay settlement of €36 million to former Clerical Assistants. But it was the contribution of the
Taoiseach that revealed most about the Government’s attitude to equal pay and the prevailing views
among other member states, when he said, that the Commission’s Report recognised that some
measures (equal pay)

“cannot be carried out immediately or indeed very quickly. Although this country and other member
counties of the EEC, because of membershimacéptance of the Rome Treaty, subscribed to the
terms of Article 119f the Treaty(equal pay), it is important to note that with a few exceptions and
then only inimited areas, have any member countriegplemented in fulbr indeed in a few cases
evenpartially, the terms of that Treaty”

He went on to outline the considerable cost of implementing equal pay in the public service. It was
probably this observation of the lack of full commitment to equal pay for women in some other
member states that led the Irish Government in the constrained financial circumstances of the time
to seek a postponement of the equal pay provisions in December 1975 only weeks before it was due
to come into effect. This was refused by the European Commission. The Equal Pay Directive to give
effect to the Treaty provision in Article 119 was enacted in 1975, and the following year the
European Court of Justice made its landmark ruling in the Defrenne versus Sabena case taken by an
Airline hostess against the Belgian national carrier, when it decided that the Treaty Article 119 could
be relied on directly, where a country failed to legislate for equal pay and that equal pay for women
forms part of the foundations of the Community. Both in Ireland and across the Community this was
the first major social policy “victory” for workers rights. In 1977 the Equal Treatment Directive of the
Community aimed at abolishing gender discrimination in employment in the non pay areas was
enacted, and in Ireland this resulted in the Employment Equality Act 1977. This made discrimination
in access to promotion illegal, and also stopped the practise of job segregation by sex in the Public



Sector. An indication of the continued resistance to equal pay provision in the public service was the
Murphy case in Telecom Eireann in 1986, when the Company unsuccessfully tried to argue before
the European Court of Justice that the equal pay provisions did not apply when the women was
doing work greater in value to the man. Remarkably both the Equality Officer and the Labour Court
had interpreted the legislation in this way, but the European Court of Justice said that this would be
tantamount to making the principle of equal pay ineffective and nugatory.

One area where Irish legislation did not directly follow a Community initiative was in respect of paid
Maternity leave which was introduced in 1981 as a result of the 1980 National Understanding, a
forerunner to the Social Partnership process. However it is likely that the emerging very strong anti
gender discrimination provisions evolving in Europe did play a part. While a Community Directive on
Maternity Leave and payment for this leave did not emerge until 1992 as part of a wider proposal to
protect pregnant workers, the Community had issued a Directive in 1986 to cover maternity issues
for self employed women and the European Court of Justice ruled in the Gillespie case(C-342/93),
that while the equal pay provisions did not require that women on maternity leave receive full pay,
nonetheless the amount payable could not be so low as to undermine the purpose of maternity
leave. In a range of judgments in the early 1990’s the European Court of Justice gave special
protection against dismissal for pregnant women, and also ensured they could not be denied
promotion due to sick leave related to their pregnancy.

The Community Charter of the Fundamental Social Rights for Workers 1989 included the need for
measures to reconcile work and family life in the Equal Treatment provisions and committed to a
Directive on the protection of pregnant women at work. This was introduced in 1992 using the Social
Policy Treaty revisions on Health and Safety for workers introduced in the Single European Act of
1986. This Directive was much more extensive than simply providing for paid leave, but also included
the requirement for pregnant women’s work duties to be suitable to their pregnancy with an
entitlement to paid leave if they were not, along with an option to discontinue night work. Measures
to ensure adequate facilities for breastfeeding on return to work were also included along with the
entitlement to return to the same job. (Directive on Pregnant Workers, 92/85/EEC)This Directive is
currently under review with proposals to increase the minimum leave and promote an entitlement
to full pay, along with including equal treatment in the legal base and the possible introduction of
paternity leave. In Ireland Maternity leave provision has advanced considerably in recent years with
26 weeks available since 2006. While full pay has been the norm in the public sector and some parts
of the private sector for some time, nonetheless the current proposed Directive promoting full pay
has the potential to make a real difference to thousands of women each year in the private sector.

In addition to the Directives promoting rights for women, the case law of the European Court of
Justice has also played a crucial role in advancing these rights. In respect of the difficulties that
women experience making their case for equal pay due to difficulties in accessing information, the
Court has placed the onus on the employer to justify the discrimination once the claimant had made
out a prima facia case. This resulted in the Burden of Proof Directive, which sets out clear rules for
Courts to follow in order to establish if direct or indirect discrimination exists on pay or conditions in
the employment. There is no legal basis that allows for direct discrimination (which includes on
grounds of pregnancy) to be justified, whereas indirect discrimination may be justified if it can meet
stringent criteria set down by the European Court of Justice. In an Irish case taken by jobsharers in



the Civil Service the European Court of Justice dismissed economic and cost arguments advanced by
the Department of Finance to justify indirect discrimination, as “mere generalisations”, and ruled
that there could be no reduction in incremental progression for part time workers who opt to work
fulltime. This judgment was applied across Europe in public and private sector employments that
operated incremental salary scales. It was a ground breaking judgment in that for the first time the
European Court went beyond the “pro rata principle” to ensure that women could not be
disadvantaged because they took time out through reduced hours for family reasons.(Hill/Stapleton
v Revenue Commissioners C-243/95)

Decisions of the European Court of Justice were also critical to the eventual elimination of pay
discrimination through job segregation referred to earlier by Senator Halligan in the Seanad debate
in 1973. Thirty years later in 2003 the Department of Finance paid out the biggest equal pay award
ever in Ireland of €36million. This arose because staring pay rates for the original female only grade
of Clerical Assistant was significantly below that for the traditional male Paperkeeper grade because
the male breadwinner concept of social policy dictated that a man though in a job of less value in
terms of duties could still be paid a higher starting salary than a woman.

In recent years the European Union has updated and revised its gender Equality Directives with a
new Equal Treatment Directive in 2004, and a recast combined Directive in 2006 encompassing both
pay and non pay discrimination in the workplace. These have been transposed into Irish law through
the Employment Equality Acts 1998 to 2004.These Directives have revised the criteria for indirect
discrimination and made justification more stringent to take account of Court of Justice case law and
also reduced the threshold of proof in sexual harassment cases. (See Appendix 2 for full details of
Directives and equivalent Irish legislation.)

4. Anti-Discrimination Directives. Grounds other than Gender

Until the Amsterdam Treaty 1997, the only non discrimination provisions in the Treaty were in
respect of equal pay (Article 119), a general non discrimination provision on grounds of nationality
(Article 7), and a specific prohibition under the free movement of workers (Article 39) against
discrimination in terms of employment, remuneration and other conditions of work and
employment on grounds of nationality. In fact in respect of the Equal Treatment Directive in 1976,
prohibiting discrimination on gender grounds in respect of conditions of employment other than
pay, the sole legal basis for the Directive was Article 235 which allows for action to achieve the
Communities aims even where no specific legal basis exists.

In the Amsterdam Treaty the Union committed to eliminated inequalities and to promote equality
between men and women in respect of all its activities (Article 3(2)). In addition new non
discrimination grounds were introduced for the first time in respect of racial or ethnic origin, religion
or belief, disability, age and sexual orientation. As a result two new non discrimination Directives
were introduced in 2000, on Race and Ethnicity (Directive 2000/43/EC) and on the remaining
grounds of religion or belief, disability, age and sexual orientation. (Directive 2000/78/EC)Both these
Directives were incorporated into Irish law in the Employment Equality Act 2004. This required in the
case of disability a much greater onus on accommodating the needs of people with disabilities in
respect to access to employment and training. The previous position of ‘reasonable accommodation’
only requiring nominal cost was changed to the employer having to show that it is a



disproportionate burden. The Charter of Fundamental Rights of the European Union goes further
still in the number of grounds for which discrimination is prohibited by including colour, social origin,
genetic features, language, property, birth, political or other opinion and membership of a national
minority. Only colour and the national minority ground are already included in Irish non
discrimination provisions.

5. Social Dialogue: Treaty provision for European Social Partners to agree Directives.

The European Union Treaties now contain a unique provision that social policy agreements between
the European Social Partners can be implemented through Directives that are legally binding on all
employers both private and public throughout the Union. In an Irish context it would be the
equivalent of the Irish Constitution containing a provision that required all Social Partnership
agreements to be legally binding on all employers. Of course there is a limited provision for this in
that in designated sectors, Labour Court decisions can be converted into Employment Regulation
Orders that are legally binding, but there is nothing as extensive as that contained in the EU Treaty.
The evolution of these provisions for Social Dialogue originated with the Single European Act
1986,and were expanded in the Maastricht Treaty under the Social Protocol (it was agreed as a
Protocol because the UK opted out)the purpose of which was to make provision to implement the
Community Charter of the Fundamental Social Rights for Workers 1989. In the Amsterdam Treaty
with the new UK Labour Government ending the opt out, it became an integral part of the Treaty in
Articles 136 to 142. In addition a previous reservation that Governments had inserted in a
Declaration in the Protocol to avoid any obligation to change their national law to implement
agreements was removed. This then provided the basis for Social Partnership agreements at
European level to have the force of law throughout the Union. The Commission and the Council
have committed in the Treaty to implement in law the actual agreements made, without the
possibility of amendment, provided they are compatible with Community law.

There have been three Social Dialogue agreements implemented by Directives concluded between
the European Trade Union Confederation for workers and the three main European Employer
groups.

These are on
Parental Leave (Directive 96/34/EC, implemented by the Parental leave Act 1998)

This gives a legal right to parents of children up to 8 years of age to three months unpaid parental
leave along with three days of “force majeure leave” to take care of a sick child in emergencies.

This agreement was renegotiated in March this year to extend the leave to four months, and to
provide for discussions on payment at national level. While existing practice allows leave to be
transferred between parents the additional month is not transferable so as to encourage fathers to
take up parental leave. This has now been proposed as a Directive by the Commission and once
adopted, each Member State will have three years to transpose it into national law.



This important development for working parents derived from the Community Charter of the
Fundamental Social Rights for Workers and has been adopted by the European Court of Justice as a
principle of Community law. The Charter of Fundamental Rights will if adopted through the Lisbon
Treaty enshrine this as primary EU law. While under the Treaty the question of pay is a national
responsibility (Article 137(5)), nonetheless the Maternity Directive made provision for payment and
will shortly promote the payment of full wages rather than an allowance related to sick pay. Also the
European Court of Justice in the Gillespie case made clear that some payment for Maternity leave
was essential even prior to the 1992 Pregnant Workers Directive. It remains to be seen what impact
this development will have for paid parental leave for countries that have yet to provide for
payment.

Protection for Part-time Workers (Directive 97/81/EC, implemented by the Protection of
Employees (Part-Time Workers) Act 2001.)

This ensures that Part- Time workers cannot be discriminated against in respect of their conditions
of employment when compared to full time workers, and also gave a right to workers to request
part-time work or a return to full time work. Both this agreement and the previous agreement in
respect of Parental Leave have been very important improvements for workers in the area of
reconciling work and family responsibilities.

Protection for Fixed Term Workers (Directive 1997/70/EC, implemented by the Protection of
Employees (Fixed Term Workers) Act 2003)

This agreement provided for the right of fixed term workers to the same pay and conditions as
comparable permanent employees, and to a right to a permanent contract after four years or more
on a fixed term contract with the same employer. It has been of very considerable benefit to
workers in the public sector many of whom were kept on long term contracts without the prospect
of permanency. The purpose of the agreement was to contribute to “Social Europe” in a context
where the internal market and competition policy was driving an economic dynamism that benefited
employers, and thus to ensure a social balance so that jobs and workers livelihoods were not made
more precarious.

It is important to note here that the impetus for agreement under the Social Dialogue process is due
to the fact that the European Commission may act if the Social Partners decided not to negotiate an
agreement or fail to reach agreement. The Commission’s intention to act both in respect of part-
time and fixed term work was set out in the Charter of 1989, and the failure of the Social Partners to
reach agreement on Agency Workers resulted in a Commission proposal for action which though
long delayed due to a blocking minority in the Council, still resulted in an agreement last year to
grant Agency Workers (Directive 2008/104/EC), equal rights with comparable permanent employees
of the firm in question.



6. Health and Safety and the Working Environment.

While the founding Treaty of Rome had made health and safety provision in respect of occupational
accidents and hygiene a European competence (Article 118), it was only after the Single European
Act 1986, made very extensive provision by providing that

“Member St at es s h aohtoengauraging impravémeniskpacially nthe e nt i
working environment, as regards the health and safety of wotk@rsicle 118a),

that Community action in this field commenced in earnest. The Community Charter of the
Fundamental Social Rights for Workers1989 was also an important driving force, but unfortunately
the opposition of the UK Government was a drag on timely progress. The Charter committed the
Commission to extensive action on protection for workers in a wide range of industries, transport,
shipping and fisheries, drilling, and mining, along with protection on exposure to physical and
chemical agents including asbestos. Of equal importance the Commission committed to introducing
a Directive on Working Time as part of the range of measures to improve the well-being and health
of workers.

The principal general Directive was the Health and Safety at Work (Directive 89/391/EEC,
implemented in Ireland through the Safety, Health and Welfare at Work Acts 1989 and 2005). This
provides for an extensive range of duties and responsibilities on the Employer to ensure a safe
working environment along with provision for worker consultation rights, and safety statements to
be conducted to assess the risks. In addition a comprehensive range of industry specific Directives
have been enacted to protect the health of workers in the specific industries concerned.

The most comprehensive measure at European level to improve working conditions is contained in
the Directive on the Organisation of Working Time (93/104/EC), which was incorporated into Irish
law by the Organisation of Working Time Act 1997.This lays down a comprehensive range of
protections for workers and includes a right to a minimum of four weeks annual leave, a cap on the
working week of 48 hours along with minimum daily and weekly rest breaks. It also provides for
minimum premium payments for unsocial hours working, and outlaws zero hours contracts This
Directive has been interpreted by the European Court of Justice in a progressive manner to include
on call time in working hours, along with measures to preserve annual leave entitlements for
workers while on sick leave and protecting workers entitlement to holiday pay. There have been a
number of revisions to the main Directive to bring in previously excluded sectors along with a range
of Directives specific to industries such as aviation and cross border rail. This Directive is currently
under review with a continuation of the UK opt out on maximum working hours a major sticking
point between the Council and the Parliament.

7. Information and Consultation for Workers.

Both the Community Charter of the Fundamental Social Rights for Workers of 1989 and the Social
Protocol in the Maastricht Treaty designed to implement it, were the basis for the development of
information and consultation rights for workers. The first measure taken by the Commission was to
provide for information and consultation rights for workers in Transnational Corporations. (Works
Council Directive 94/45/EC).In the Amsterdam Treaty information and consultation rights for



workers was added as a competence to Article 137 and this resulted in 2002 in a general Directive
(2002/14/EC) on information and consultation rights in enterprises with some exceptions such as the
Civil Service. These Directives which have been incorporated into Irish law through the Transnational
Information and Consultation of Employees Act 1994, and the Employees (Provision of Information
and Consultation) Act 2006 respectively, give specific rights to workers to be informed and consulted
on key areas of the business.

8. Transfer of Undertakings and Insolvency of Employers: Measures to protect Workers.

The EEC in the late 1970’s began the first moves to protect workers pay and conditions where an
employer became insolvent or ownership of the business or enterprise changed. The first Directive
on Transfer of Ownership (77/187/EEC) set out a legally binding arrangement whereby the pay and
conditions of employment were protected on the transfer of ownership of a business. This was of
enormous benefit to workers and greatly assisted trade unions in being able to represent their
interests when a business transfer of ownership took place. It was of particular benefit in countries
such as Ireland and the UK whose model of capitalism put the emphasis on maximising shareholder
value. Also at a time of the rise of neo-liberal economics it inserted a floor of protection for workers
interests This Directive was amended and strengthened to take account of new structures of
business models in Directive 98/50/EC, and both were then consolidated in Directive 2001/23/EC)
These Directives have been transposed into Irish law through Regulations. The optional provisions in
the Directives on pensions are now due to be implemented here under the recent Social Partnership
agreement.

The Directives on Employer’s Insolvency were also designed to protect workers pay and pensions,
commencing in 1980 with Directive 80/987/EEC, and updated in 2002/74/EC, which were
consolidated in Directive 2008/94/EC. The Directives ensure that workers wages and entitlements
due when a business fails will be met, and avoid a situation where workers are simply another
creditor in a long queue. In the case of Pension entitlements the European Court of Justice decided
in the Robbins case(C-278/05), that a minimum level of pension protection for workers must be
provided under the Insolvency Directive. The approach taken by the Irish Government was to apply
funding standards for defined benefit pension schemes under the Pensions Act 1990.However this
has not been adequate to protect workers’ pensions, and currently the Government face a challenge
that the Directive has not been adequately transposed into Irish law. This arises because in a number
of recent high profile insolvency and redundancy cases, workers could be left without adequate
pension provision.

9. Social security Provision for both State and Occupational Schemes.

In keeping with the strong emphasis by the European Commission in the 1970’s on the removal of
discrimination against women, measures to remove any discrimination in both Statutory and
Occupational Pension schemes were among the earlier social policy Directives enacted. In 1979
Directive 79/7/EEC was agreed and prohibited any discrimination in relation to social welfare
payment entitlements for women. Ireland was found to be in contravention of the Directive in the
measures taken to implement it because the Social Welfare (No 2) Act 1985 did not provide for the
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required retrospection. In addition some downward adjustments affecting men under the Act were
revised under later Regulations. In two cases taken to the European Court of Justice in respect of
unemployment benefits (McDermott and Cotter C-286/85) and Disability benefits (Emmott C-
208/90), the Governments measures were held not to be in compliance with the Directive. This
difference in treatment between married men and women in social security entitlements was
essentially due to the male breadwinner concept of Irish social policy pre accession to the European
Union. This was responsible for the marriage bar, and lower pay and social security entitlements for
women because they were not considered to have the same needs and therefore entitlements as
married men. It resulted in significant back payments for many Irish women when the State was
required by the European Court of Justice to implement the Directive from the due date.

Similar provisions were enacted in Directive 86/378/EEC in respect of occupational pension
schemes, which was implemented in the Pensions Act 1999. This was revised in Directive 97/97/EC
to limit the effect of the Barber judgment of the European Court of Justice which ruled that
provisions in some occupational pension schemes that required men to retire at 65 while women in
the same scheme could retire at 60 were contrary to anti discrimination on gender ground
provisions. It was fear of large claims for compensation arising from the judgment that resulted in a
Protocol being inserted in the Maastricht Treaty limiting such claims to those already in process.

10. General: Directives on Collective Redundancies, Contracts of Employment, and Protection of

Young Workers.

Among the first Directives to have an impact on the rights of Irish workers after we joined the EEC, in
1973 was the Directive on Redundancies(75/129/EEC) which provided for minimum notice periods
for collective redundancies and the right of workers and their representatives to be consulted and
negotiate on alternatives. This was of particular benefit in the employment conditions of the 1970’s
when large scale rationalisation of industry was taking place. This Directive was updated with
Directive 92/56/EEC to take account of change enterprise structures and to lower the threshold on
what constitutes a collective redundancy, and both were then consolidated in Directive 98/59/EC.
These were incorporated in Irish law by the Protection of Employment Act 1977, and subsequent
Regulations. The Directive 91/533/EEC on Contracts of Employment was enacted to give each
worker the entitlement to a contract of employment which clearly set out the pay and conditions of
employment to which they were entitled and was transposed into Irish law by the Terms of
Employment(Information)Act 1994. The Directive on the Protection of Young Workers (94/45/EC)
was designed to ensure that young people could not be exploited in the workplace and to ensure
that their school attendance would not be affected. In Ireland many of the provisions were already
covered by the 1977 legislation on Young Workers, but the more extensive protections in the new
Directive were transposed into Irish law by the Protection of Young Persons Employment Act 1994.

11. Conclusion

It is very evident that the advancement of Workers’ Rights in Ireland has been almost entirely
dependent on legislation emanating from Europe with some exceptions such as Maternity Leave and
protection for young workers. However in the case of Maternity Leave in 1981,the legislation could
be said to have anticipated these developments, and the wider rights to cover health and safety
aspects of pregnant workers while in work are due to European initiatives in 1992, as are the
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protections afforded against discrimination by European Court of Justice judgments The controversy
in the 1970’s over the introduction of equal pay was not an exclusive Irish problem as some other
European countries had failed to give effect to the Treaty Article 119 and Directive 75/117/EEC on
Equal Pay in their domestic law. It was the determination of the European Commission and the
European Court of Justice in the famous Defrenne decision that ensured that the pay gap for women
in Ireland and other European countries began to be addressed from the 70’s onwards. While it still
stands at around 15% in Ireland, the European Commission continues to be active in the efforts to
close it.

The European Court of Justice has played an enormously progressive role in the area of Workers’
Rights, in particular in the area of gender equality, reconciling work and family responsibilities, and
on the interpretation of the Working Time Directive It is important in that regard to put the
controversy over worker’s rights generated by decisions such as in the Laval case in a proper context.
In Ireland as outlined already, unlike in some northern European countries, we have been dependent
on Europe for progress on workers’ rights. An undoubted factor is the relative weakness in Ireland of
a strong social democratic political tradition that could be relied upon to actively promote workers
rights. In other countries such as in Sweden, all the social partners jealously guard the national
competences set out in Article 137(5) over pay and the right to strike and lock outs, and did not
welcome intrusion by the Court in this area. Undoubtedly the Court got some aspects wrong in the
recent controversial decisions, but the Charter of Fundamental Rights achieving the status of
primary EU law if Lisbon is ratified will help to address this issue.

It is also important to note that the Posting of Workers Directive (96/71/EC) was not enacted under
the social policy legal base that has been used for all of the Directives outlined in this paper, but
rather under the legal provisions on the right to provide services. There appears to be an anomaly
here in respect of workers transferring to another European Member State to work under Article 39
on free movement where discrimination on the grounds of nationality is prohibited and workers
engaged with a service provider under Article 49 provisions on the right to provide services where if
they are not classified as a worker in the same manner, the same protections may not automatically
apply. The European Trade Union Confederation has raised concerns that a European Court of
Justice decision in Rush Portuguesa(C-113/89) gave rise to this distinction. The case concerned a
service provider from Portugal that brought its own workers to France on a contract even though the
transition restrictions on the free movement of workers were still in place. The Court held that
despite the transition a service provider could bring his own labour force under Article 49 on the
freedom to provide services. The Charter of Fundamental Rights which prohibits discrimination on a
wide range of ground related to nationality should strengthen existing provisions in this regard
under Article 12.Also the Services Directive which is now due to be transposed into Irish law will
provide an opportunity to clarify matters in this complex area.

Another area of interest to workers and trade unions is in respect to competition policy and the
protection of public services. In the Amsterdam Treaty a new Article16 on public services was
adopted and in the Lisbon Treaty an additional protocol on Public Services is proposed which will
allay any concerns that national discretion in respect of how public services are provided would be
affected in any way.
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The Treaty revisions that have taken place since the Single European Act 1986 have placed an
increasing emphasis on human rights and fundamental freedoms. The European Social Charter first
appeared in the preamble to the Single European Act, and the process was carried further with the
Amsterdam Treaty when the Community Charter of the Fundamental Social Rights for Workers was
inserted in both the preamble and Article 136. The Lisbon Treaty if ratified will complete the process
by giving the Charter of Fundamental Rights full legal status.

The idea that Europe or the Lisbon Treaty is in any way a threat to worker’s rights as some suggest
has no connection with reality, and in fact the opposite is the case. As this paper shows the
development of workers’ rights in Europe in the Treaty revisions that have taken place since the
Single European Act of 1986 have been both extensive and progressive. Here in Ireland virtually all
the social policy legislation improving workers conditions are the result of European Directives.
These Directives are due to specific Articles in the Treaties, and the majority are due to new workers’
rights competences that were added in the four Treaty revisions that have happened since we joined
in 1973.The Lisbon Treaty will complete this process by giving the Charter of Fundamental Rights the
status of primary law.

We need the Charter, and therefore the Lisbon Treaty and to remain at the heart of Europe, and as
the best means for the trade union movement to advance workers’ rights in the future.

Dated 25 August 2009
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Appendix 1

Social Policy Provisions from the Treaty of Rome onwards.

Treaty of Rome 1957

Article 7: This prohibited discrimination on grounds of nationality. It is Article 12 in the current
(Nice) Treaty

Article 48: This provided for free movement and employment for workers within the Community. It
also prohibited any discrimination on grounds of nationality as regards employment, remuneration,
and other conditions of work and employment. It is Article 39 of the current (Nice) Treaty.

Article 117: This committed the European Economic Community to promote improved working
conditions and an improved standard of living for workers. It is now a part of Article 136 in the
current (Nice) Treaty.

Article 51: This provided for social security measures to facilitate free movement, including
aggregation of entitlements with regard to benefits. It is Article 42 in the current (Nice) Treaty.

Article 118:
This committed the European Commission to encourage and coordinate action in the fields of
T  employment.
9 labour law and working conditions.
9 basic and advanced vocational training.
9 social security.
9 prevention of occupational accidents and diseases.
9 occupational hygiene.
9 the right of association and collective bargaining between employers and workers.

It is now Article 140 of the current (Nice) Treaty
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Article 119: this provided for equal pay between men and women. It is Article 141 of the current
(Nice) Treaty.

Single European Act 1986.

Preamble: Makes reference to the promotion of democracy based on the fundamental rights
recognised in the European Convention on Human Rights and the European Social Charter.

Article 118a: This committed the Community to pay particular attention to encouraging
improvements in the working environment as regards the health and safety of workers. It also
authorised Directives which would set minimum requirements. It is now incorporated into Article
137 of the current (Nice) Treaty.

Article 118b: This provided for the Commission to develop the social dialogue between management
and labour, and if both sides agree to lead to relations based on agreement. This is now in a much
expanded form under the Maastricht and Amsterdam Treaties covered by Article 138 of the current
(Nice) Treaty.

Maastricht Treaty 1992.

Due to the complex system used in the Maastricht Treaty, the numbering system used for Articles
from this Treaty onwards is the current (Nice) Treaty.

Preamble: The preamble to the European Union Treaty affirms the attachment to the principles of
liberty, democracy, human rights and fundamental freedoms, while the Community Treaty affirms as
the essential objective of their efforts the constant improvement of living and working conditions of
their peoples.

Article 6 of the European Union Treaty: This commits the Union to respect human rights as
guaranteed by the European Convention on Human Rights and Fundamental Freedom:s.

Article 12 EC Treaty: Prohibition of discrimination on grounds of nationality. A second paragraph is
added to allow the Council to adopt rules designed to prohibit such discrimination

Protocol on Social Policy: Because the UK Government refused to agree to sign up to a Treaty basis
for the implementation of the Community Charter of the Fundamental Social Rights for Workers of
1989, which was the Social Chapter to balance the economic dimension of the internal market, the
other Member States agreed a Social Protocol which would be implemented as part of the normal
Community method the ‘acquis communautaire’

This expanded the social policy areas for Community action to include,
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9 social security and social protection of workers.
9 protection of workers when their employment contract is terminated.

9 representation and collective defence of the interests of workers and employers, including
co-determination.

1 conditions of employment for third country nationals legally residing in Community
territory.

Provision was also made for agreements between the Social Partners to be implemented by a
Council decision at European level, but in an attached Declaration it was stated that there would be
no requirement on Member States to change their domestic laws or transpose any Directive that
might result from an agreement.

Amsterdam Treaty 1997

Preamble: Confirmed the attachment to fundamental social rights as defined in the European Social
Charter of 1961 and the 1989 Community Charter of the Fundamental Social Rights for Workers.

Article 6 of The European Union Treaty: A new paragraph is added to state that the Union is
founded on the principles of liberty, democracy, respect for human rights and fundamental
freedomes.

Article 3 EC Treaty: This provided that the Community shall aim to eliminate inequalities, and to
promote equality between men and women in all its activities.

Article 13 EC Treaty: This provided that the union may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.

Article 16: A new Article on public services was inserted (called services of general interest in
Europe), which emphasised their importance in the shared values of the Union, and the need for the
services to operate on the basis of principles and conditions which enable them to fulfil their
missions.

Social Protocol becomes Article 136 to 139 of Treaty

The Social Protocol was signed by the new Labour Government and inserted into the main text of
the Treaty as Articles 136, 137, 138, and 139.

Article 136: The objectives of improving workers’ rights were linked the European Social Charter of
1961 and the 1989 Community Charter of the Fundamental Social Rights for Workers.

Article 137: There were three new competences added,

I theinformation and consultation of workers.
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9 the integration of persons excluded from the labour market

I equality between men and women with regard to labour market opportunities and
treatment at work

Article 139: The Declaration stating that there was no requirement to implement European Social
Partner agreements in domestic law was deleted, and so Article 139 allows such agreements to be
legally binding Directives throughout the Union.

Nice Treaty 2001

Article 137: There were two further competences added to Article 137,
9 the combating of social exclusion.
9 the modernisation of social protection systems.

There were technical changes to Articles 137 and 139, to reflect that qualified majority voting
applies for all areas except, social security, protection of workers in respect of employment
contracts, representation and collective defence of the interests of workers, and conditions of
employment for third country nationals for which unanimity is required.

Lisbon Treaty 2007

European Union Charter of Fundamental Rights.

The main development in Social policy terms affecting workers rights is that the Charter of
Fundamental Rights is given full Treaty status. Article 6 of Common Provisions section of the Lisbon
Treaty sets out that the rights, freedoms and principles of the Charter will have the same legal value
as the Treaty.

Protocol on Services of General Interest.

This Protocol is intended to ensure that competition policy cannot be utilised to undermine the
provision of public services by Member States.
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APPENDIX 2

List of European Union Social Policy Directives on Workers’ Rights and the Legislation transposing
the Directives into Irish Law.

European Directives in Bold Black. Irish Legislation in Red lItalics S | refers to Statutory
Instruments.

Gender Equality. Equal Pay and Equal Treatment.

9 Equal Pay Directive 75/117/EEC, 10 February 1975.

1  Anti-Discrimination (Pay) Act 1974

9 Equal Treatment Directive76/207/EEC, 9 February 1976.

1 Employment Equality Act 1977.

9 Burden of Proof for Discrimination97/80/EC, 15 December1997.
1 Maternity Protection (Amendment) Act 2004.

9 Equal Treatment Directive 2002/73/EC, 23 September 2002.

1 Employment Equality Acts 1998to 2004.

9 Combined Equality Directive 2006/54/EC, 5 July 2006.

1 Employment Equality Act 192804

Gender Equality. Social Security and Occupational Pensions.

=

Equal treatment Social Security Directive79/7/EEC, 19 December 1978.
1 Social Welfare (No 2) Act 1985.
9 Equal Treatment Pensions Directive 86/378/EEC, 24 July 1986.

1 Pensions Act 1990.

18



9 Equal Treatment Pensions Directive 96/97/EC, 20 December 1996.

1 S 1No 286 of 1997

Anti-Discrimination Grounds other than Gender.

T
1

Race and Ethnicity Directive 2000/43/EC, 29 June 2000.
Employment Equality Acts 1998 to 2004.
Religion, Disability, Age, Sexual Orientation Directive2000/78/EC, 27 November 2000

Employment Equality Acts 1998 to 2004

Social Dialogue Agreements between European Social partners.

1
)l

=

Parental Leave Directive 96/34/EC, 3June 1996.

Parental Leave Act 1998.

Part-Time Work Directive 97/81/1997, 15 December 1997.
Protection of Employees(Parime Work) Act 2001
Fixed Term Work Directive 99/70/EC, 28 June 1999.
Protection of Employees (Fixed Term Work) Act 2003.

Proposal for new Parental Leave Directive COM (2009)410 final. Yet to be adopted.

Health and Safety at Work.

=

Safety and Health at Work Directive 89/391/EEC, 12 June 1989

Safety, Health and Welfare at Work Acts 1989 and 2005.

Pregnant Workers Directive 92/85/EEC, 19 October 1992.

S | No 446 of 199¥)aternity Protection Act 1992002,9 No 218 2000

Organisation of Working Time Directive 93/104/EC, 23 November 1993.
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I Organisation of Working Time Act 1997.
9 Organisation of Working Time Directive (Transport activities) 2000/34/EC, 22 June 2000.
T SI1No817 2004

9 Organisation of Working Time Directive (Doctors in training) 2003/88/EC, 4 November
2003.

1 S 1No494 2004

Information and Consultation.

9 European Works Councils Directive 94/45/EC of 22 September 1994,

9 Transnational Information and Caultation of Employees Ac1996.

=

Informing and Consulting Employees Directive 2002/14/EC of 11 March 2002

=

Employees (Provision of Information and Consultation)Act 2006

Transfer of Undertakings and Insolvency of Employers.

9 Directives Transfer of Undertakings77/187/EEC, and 98/50/EC both consolidated in
2001/23/EC,12March 2001

1 Reguations S| No 306 of 1980 ,S | No 487 of 2000, and S | No 131 of 2003

9 Directives on Insolvency 80/987/EEC, and 2002/74/EC, both consolidated in 2008/94/EC of
22 October 2008.

9 Protection of Employees(Hptoyers Insolvency)Act 198edundarcy Payments Act 2003
and S| No 630 of 2005

General.

Directives on Redundancies 75/129/EEC of 17 February 1975, 92/56/EEC, and 98/59/EC of
20 July

Protection of Employment Act 1977, and Regulations.

Directive91/533/EEC of 14 October 1991on Contracts of Employment
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Terms ofEmployment(Information) Act 1994.

Directive 94/45/EC on Protection of Young Workers.

Protection of YoundPersongdEmploymenj Act 1994.

Directive 96/71/EC, of 16 December 1996 on the Posting of Workers

Protection of Employees(Paitime Wak)Act 2001.

Directive on Temporary Agency Work, 2008/104/EC, of 19 November 2008.

To be transposed.
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